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and seven other persons participate in
the organization of the tax shelter, and
assume the tax shelter is not registered
before the day on which the first offer-
ing for sale of an interest in the tax
shelter occurs. Assume also that the A
and other participants do not have rea-
sonable cause for failure to register
timely and the failure is not due to in-
tentional disregard of the registration
requirement on the part of any of the
participants. The maximum penalty
that may be imposed is $10,000, for
which the 8 participants are jointly
and severally liable.

Q-10. How will the Internal Revenue
Service determine whether a person
has intentionally disregarded any of
the registration requirements?

A-10. The determination of inten-
tional disregard will be made individ-
ually for each tax shelter organizer. If
one tax shelter organizer intentionally
disregards the registration require-
ments, the $10,000 limitation will not
apply to that organizer. The limitation
will apply, however, to any tax shelter
organizers whose failure to register
timely or whose furnishing of false or
incomplete information was not due to
intentional disregard.

Q-11. What is the maximum penalty
that may be imposed if a tax shelter
that is a substantial investment con-
sisting of similar investments that are
required to be aggregated under A-22 of
§301.6171-1T is not timely registered or
if false or incomplete information is
filed with respect to the tax shelter?

A-11. The maximum penalty is $10,000
as determined under A-6 of this sec-
tion, with respect to any investment
that is a tax shelter within the mean-
ing of A-4 of §301.6111-1T without re-
gard to the aggregation rules provided
in A-22 of §301.6111-1T. The maximum
penalty that may be imposed with re-
spect to investments that are consid-
ered in a single tax shelter only by rea-
son of the aggregation rules of A-22 of
§301.6111-1T is $10,000, even if more
than one Form 8264 is required with re-
spect to the aggregated investment
(see A-48 of §301.6111-1T). The penalty
may be imposed, however, if there is a
failure with respect to any of the re-
quired forms.
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PENALTY FOR FAILURE TO FURNISH A
REGISTRATION NUMBER

Q-12. What is the penalty for failure
to furnish the registration number to a
purchaser or other transferee of an in-
terest in a tax shelter as required by A-
52 through A-54 of §301.6111-1T?

A-12. The penalty for failure to fur-
nish the tax shelter registration num-
ber in the form required by A-55
through A-54 of §301.6111-1T is $100 for
each failure.

PENALTY FOR FAILURE TO REPORT A
REGISTRATION NUMBER ON A RETURN

Q-13. What is the penalty for failure
to include the tax shelter registration
number on a return on which any de-
duction, loss, credit, other tax benefit,
or any income attributable to a reg-
istered tax shelter is included?

A-13. The penalty for each failure by
an investor to furnish the tax shelter
registration number on such a return is
$50 for each tax shelter, unless the fail-
ure is due to reasonable cause.

There is a need for immediate guid-
ance with respect to provisions con-
tained in this Treasury decision. For
this reason, it is found impracticable
to issue it with notice and public pro-
cedure under subsection (b) of section
5563 of title 5 of United States Code or
subject to the effective date limitation
of subsection (d) of that section.

(Secs. 6111 and 7805, Internal Revenue Code of
1954 (98 Stat. 678, 26 U.S.C. 6111; 68A Stat. 917,
26 U.S.C. 7805))

[T.D. 7964, 49 FR 32725, Aug. 15, 1984; 49 FR
44461, Nov. 7, 1984]

§301.6707A-1T Failure to include on
any return or statement any infor-
mation required to be disclosed
under section 6011 with respect to a
reportable transaction.

(a) In general. Any person who fails to
include on any return or statement any
information required to be disclosed
under section 6011 with respect to a re-
portable transaction may be subject to
a monetary penalty. The penalty for
failure to include information with re-
spect to a reportable transaction, other
than a listed transaction, is $10,000 in
the case of a natural person, and $50,000
in any other case. The penalty for fail-
ure to include information with respect

464



Internal Revenue Service, Treasury

to a listed transaction is $100,000 in the
case of a natural person, and $200,000 in
any other case. The section 6707A pen-
alty is in addition to any other penalty
that may be imposed.

(b) Definitions—(1) Reportable trans-
action. The term ‘‘reportable trans-
action” is defined in §1.6011-4(b)(1) of
this chapter.

(2) Listed transaction. The term ¢‘list-
ed transaction’ is defined in section
6707A(c) of the Code and §1.6011-4(b)(2)
of this chapter.

(c) Assessment of the penalty—(1) In
general. The Internal Revenue Service
(IRS) may assess a penalty under sec-
tion 6707A with respect to each failure
to disclose a reportable transaction
within the time and in the form and
manner provided by §1.6011-4(d) and (e)
of this chapter or pursuant to the time,
form, and manner stated in other pub-
lished guidance. A taxpayer who is re-
quired to disclose a reportable trans-
action with a return, amended return,
or application for tentative refund and
who also is required to disclose the
transaction on a Form 8886, ‘‘Report-
able Transaction Disclosure State-
ment’” (or successor form), filed with
the IRS Office of Tax Shelter Analysis
(OTSA), is subject to only a single sec-
tion 6707A penalty for failure to make
either one or both of those disclosures.
If section 6011 and the regulations
thereunder require a disclosure state-
ment to be filed at the time that a re-
turn is filed, the disclosure statement
is considered to be timely filed if it is
filed at the same time as the return,
even if the return is filed untimely
after its due date.

(2) Examples. The rules of paragraph
(c)(1) of this section are illustrated by
the following examples:

Example 1. Taxpayer T is required to attach
a Form 8886 to its return for the 2007 taxable
year and to send a copy of the Form 8886 to
OTSA at the time it files its return. Tax-
payer T fails to attach the Form 8886 to its
return and fails to send a copy of the Form
8886 to OTSA. Taxpayer T is subject to a sin-
gle penalty under section 6707A for failure to
disclose because Taxpayer T failed to comply
with the disclosure requirements of section
6011. A penalty under section 6707A also
would apply if Taxpayer T had failed to com-
ply with only one of the two requirements.

Example 2. Same as Example 1, except that
Taxpayer T also subsequently files an
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amended return for 2007 that reflects Tax-
payer T’s participation in the reportable
transaction. Taxpayer T fails to attach a
Form 8886 to the amended return as required
by §1.6011-4(e)(1) of this chapter. Taxpayer T
is subject to an additional penalty under sec-
tion 6707A for failing to disclose a reportable
transaction.

Example 3. In November 2009, Taxpayer U
participates in a reportable transaction re-
sulting in a loss that is carried back to 2008.
Taxpayer U fails to attach a Form 8886 to its
2008 amended return claiming the loss
carryback. Section 1.6011-4(e)(1) of this chap-
ter requires Taxpayer U to attach a Form
8886 to its amended return for the 2008 tax-
able year. Taxpayer U is subject to a penalty
under section 6707A.

Example 4. Taxpayer P participates in a
non-listed reportable transaction and is re-
quired to attach a Form 8886 to its return for
the 2008 taxable year that is due on March 16,
2009. Taxpayer P timely files its return but
fails to attach the Form 8886 to its return.
After the due date of Taxpayer P’s return
and without an extension of time to file,
Taxpayer P files an amended return relating
to the 2008 taxable year to which Taxpayer P
attaches the Form 8886. Taxpayer P is sub-
ject to a penalty under section 6707A for fail-
ure to disclose because Taxpayer P failed to
comply with the disclosure requirements of
section 6011 by not attaching a Form 8886 to
its return for the 2008 taxable year that was
timely filed on or before the due date of
March 16, 2009. A penalty under section 6707A
also would apply if Taxpayer P had failed to
attach a Form 8886 to its amended return.
Taxpayer P, nevertheless, may file a com-
plete and proper Form 8886 and request in
writing rescission of the penalties assessed
within 30 days after the date the IRS sends
notice and demand for payment of the pen-
alties in accordance with Rev. Proc. 2007-21.
The filing of the untimely Form 8886 will
weigh heavily in favor of rescission provided
that Taxpayer P files the Form 8886 prior to
the date the IRS first contacts the taxpayer
concerning a tax examination for the 2008
taxable year and there are no other cir-
cumstances that suggest that Taxpayer P de-
layed filing the Form 8886 until after the IRS
had taken steps to identify Taxpayer P’s par-
ticipation in the reportable transaction in
question.

Example 5. Shareholder V, a shareholder in
an S Corporation, receives a timely Schedule
K-1 ““Partner’s Share of Income, Deductions,
Credits, etc.,” on April 10, 2009, and deter-
mines that she is required to attach a Form
8886 to her individual income tax return for
the 2008 taxable year. Shareholder V fails to
attach the Form 8886 to her 2008 individual
income tax return but files a proper and
complete Form 8886 with OTSA on June 12,
2009. Section 1.6011-4(e)(1) of this chapter
provides that if a taxpayer who is a partner
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in a partnership, a shareholder in an S cor-
poration, or a beneficiary of a trust receives
a timely Schedule K-1 less than 10 calendar
days before the due date of the taxpayer’s re-
turn (including extensions) and, based on re-
ceipt of the timely Schedule K-1, the tax-
payer determines that the taxpayer partici-
pated in a reportable transaction, the disclo-
sure statement will not be considered late if
the taxpayer discloses the reportable trans-
action by filing a disclosure statement with
OTSA within 60 calendar days after the due
date of the taxpayer’s return (including ex-
tensions). Accordingly, Shareholder V is not
subject to a penalty under section 6707A for
failure to disclose.

Example 6. In July 2008, Taxpayer W par-
ticipates in Transaction Z, a transaction
that is not reportable as of April 15, 2009, the
date Taxpayer W files his individual income
tax return for 2008. On July 15, 2009, Trans-
action Z is identified as a transaction of in-
terest. Section 1.6011-4(e)(2)(i) of this chapter
provides that if a transaction that is not oth-
erwise a reportable transaction becomes a
listed transaction or a transaction of inter-
est after the taxpayer has filed a tax return
(including an amended return) reflecting the
taxpayer’s participation in the listed trans-
action or transaction of interest and before
the end of the period of limitations for as-
sessment of tax for any taxable year in
which the taxpayer participated in the listed
transaction or transaction of interest, then a
disclosure statement must be filed with
OTSA within 90 calendar days after the date
on which the transaction became a listed
transaction or transaction of interest, re-
gardless of whether the taxpayer partici-
pated in the transaction in the year the
transaction became a listed transaction or a
transaction of interest. Taxpayer W fails to
file a Form 8886 with OTSA by October 13,
2009, 90 calendar days after the date that the
transaction was identified as a transaction
of interest. Accordingly, Taxpayer W is sub-
ject to a penalty under section 6707A.

Example 7. Taxpayer X is required to at-
tach a Form 8886 to its return for the 2008
taxable year with respect to participation in
a listed transaction. Taxpayer X attaches
the Form 8886 to its return in a timely man-
ner. The Form 8886, however, does not de-
scribe any of the potential tax benefits ex-
pected to result from this transaction and
states that information will be provided
upon request. Because the Form 8886 does
not describe any of the potential tax benefits
expected to result from the transaction and
merely provides that the information will be
provided upon request, the Form 8886 filed by
Taxpayer X is incomplete and does not sat-
isfy the requirements set forth in §1.6011-4(d)
of this chapter. Taxpayer X is subject to a
penalty under section 6707A for failure to
disclose in the appropriate manner.
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(d) Rescission authority—(1) In general.
The Commissioner (or the Commis-
sioner’s delegate) may rescind the sec-
tion 6707A penalty if—

(i) The violation relates to a report-
able transaction that is not a listed
transaction, and

(ii) Rescinding the penalty would
promote compliance with the require-
ments of the Code and effective tax ad-
ministration.

(2) Requesting rescission. The Sec-
retary may prescribe the procedures
for a taxpayer to request rescission of
a section 6707A penalty with respect to
a reportable transaction other than a
listed transaction by publishing a rev-
enue procedure or other guidance in
the Internal Revenue Bulletin.

(3) Factors that weigh in favor of grant-
ing rescission. In determining whether
rescission would promote compliance
with the requirements of the Code and
effective tax administration, the Com-
missioner (or the Commissioner’s dele-
gate) will take into account the fol-
lowing list of factors that weigh in
favor of granting rescission. This is not
an exclusive list and no single factor
will be determinative of whether to
grant rescission in any particular case.
Rather, the Commissioner (or the Com-
missioner’s delegate) will consider and
weigh all relevant factors, regardless of
whether the factor is included in this
list.

(i) The taxpayer, upon becoming
aware that it failed to disclose a re-
portable transaction properly, filed a
complete and proper, albeit untimely,
Form 8886 (or successor form). This fac-
tor will weigh heavily in favor of re-
scission provided that—

(A) the taxpayer files the Form 8886
prior to the date the IRS first contacts
the taxpayer (including contacts by the
IRS with any partnership in which the
taxpayer is a partner, any S corpora-
tion in which the taxpayer is a share-
holder, or any trust in which the tax-
payer is a beneficiary) concerning a tax
examination for the tax period in
which the taxpayer participated in the
reportable transaction; and

(B) other circumstances suggest that
the taxpayer did not delay filing an un-
timely but properly completed Form
8886 until after the IRS had taken steps
to identify the taxpayer’s participation
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in the reportable transaction in ques-
tion.

(ii) The failure to disclose properly
was due to an unintentional mistake of
fact that existed despite the taxpayer’s
reasonable attempts to ascertain the
correct facts with respect to the trans-
action.

(iii) The taxpayer has an established
history of properly disclosing other re-
portable transactions and complying
with other tax laws.

(iv) The taxpayer demonstrates that
the failure to include on any return or
statement any information required to
be disclosed under section 6011 arose
from events beyond the taxpayer’s con-
trol.

(v) The taxpayer cooperates with the
IRS by providing timely information
with respect to the transaction at issue
that the Commissioner (or the Com-
missioner’s delegate) may request in
consideration of the rescission request.
In considering whether a taxpayer co-
operates with the IRS, the Commis-
sioner (or the Commissioner’s delegate)
will take into account whether the tax-
payer meets the deadlines described in
Rev. Proc. 2007-21 (or successor docu-
ment) (see §601.601(d)(2)(ii)(b) of this
chapter) for complying with requests
for additional information.

(vi) Assessment of the penalty weighs
against equity and good conscience, in-
cluding whether the penalty is dis-
proportionate to the tax benefit re-
ceived and whether the taxpayer dem-
onstrates that there was reasonable
cause for, and the taxpayer acted in
good faith with respect to, the failure
to timely file or to include on any re-
turn any information required to be
disclosed under section 6011. An impor-
tant factor in determining reasonable
cause and good faith is the extent of
the taxpayer’s efforts to ensure that
persons who prepared the taxpayer’s
return were informed of the taxpayer’s
participation in the reportable trans-
actions. The presence of reasonable
cause, however, will not necessarily be
determinative of whether to grant re-
scission.

(4) Absence of favorable factors weighs
against rescission. The absence of facts
establishing the factors described in
paragraph (d)(3) of this section weighs
against granting rescission. The ab-
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sence of any one of these factors, how-
ever, will not necessarily be determina-
tive of whether to grant rescission.

() Factors mot considered. In deter-
mining whether to grant rescission, the
Commissioner (or the Commissioner’s
delegate) will not consider doubt as to
liability for, or collectibility of, the
penalties.

(e) Reports to the Securities and Ex-
change Commission (SEC)—(1) In general.
Under section 6707A(e), a taxpayer who
is required to file periodic reports
under section 13 or 15(d) of the Securi-
ties Exchange Act of 1934 (or is re-
quired to file consolidated reports with
another person) must disclose in peri-
odic reports filed with the SEC the re-
quirement to pay each of the following
penalties:

(i) The penalty imposed by section
6707A(a) in the amount of $200,000 for
failure to disclose a listed transaction.

(ii) The accuracy-related penalty im-
posed by section 6662A(a) at the 30-per-
cent rate determined under section
6662A(c) for a reportable transaction
understatement with respect to which
the relevant facts affecting the tax
treatment of the reportable trans-
action were not adequately disclosed in
accordance with regulations prescribed
under section 6011.

(iii) The accuracy-related penalty
imposed by section 6662(a) at the 40-
percent rate determined under section

6662(h) for a gross valuation
misstatement, if the taxpayer (but for
the exclusionary rule of section

6662A(e)(2)(C)(ii)) would have been sub-
ject to the accuracy-related penalty
under section 6662A(a) at the 30-percent
rate determined under section 6662A(c).

(iv) The penalty described in para-
graph (e)(3) of this section for failure to
disclose in periodic reports filed with
the SEC the requirement to pay any of
the penalties described in paragraphs
(e)(1)(i) through (iii) or (e)(3) of this
section.

(2) Manner and content of disclosure.
The Secretary may prescribe the man-
ner in which disclosure of the require-
ment to pay the penalties identified in
paragraph (e)(1) of this section must be
made on reports filed with the SEC, in-
cluding identification of the specific
SEC form and section thereof in which
the taxpayer must make the disclosure
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as well as specification of the timing
and contents of the disclosure, by pub-
lishing a revenue procedure or other
guidance in the Internal Revenue Bul-
letin.

(3) Penalty for failure to disclose in SEC
filings. Any taxpayer who is required to
file periodic reports under section 13 or
15(d) of the Securities Exchange Act of
1934 (or is required to file consolidated
reports with another person) may be
subject to a penalty in the amount of
$200,000 for each failure to disclose the
requirement to pay a penalty identified
in paragraphs (e)(1)(i) through (e)(1)(iii)
of this section in the manner specified
by revenue procedure or other guidance
published in the Internal Revenue Bul-
letin. The taxpayer also may be subject
to an additional penalty in the amount
of $200,000 for each failure to disclose a
penalty arising under this section in
the manner specified by revenue proce-
dure or other guidance published in the
Internal Revenue Bulletin. The penalty
provided by this paragraph is not sub-
ject to rescission as described in para-
graph (d) of this section.

(f) Effective/applicability date—(1) The
rules of this section apply to disclosure
statements that are due after Sep-
tember 11, 2008.

(2) The applicability of this section
expires on or before September 9, 2011.

[T.D. 9425, 73 FR 52786, Sept. 11, 2008]

§301.6708-1T Failure to maintain list
of investors in potentially abusive
tax shelters (temporary).

The following questions and answers
issued under section 6708 of the Inter-
nal Revenue Code of 1954, as added by
section 142 of the Tax Reform Act of
1984 (Pub. L. 98-369; 98 Stat. 683), relate
to the penalty for failure to maintain a
list of investors in potentially abusive
tax shelters.

Q-1: What penalties are provided with
respect to the failure properly to main-
tain a list of persons who acquire inter-
ests in potentially abusive tax shel-
ters?

A-1: Any organizer (as defined in A-5
of §301.6112-1T) of a tax shelter (as de-
fined in A-3 of §301.6112-1T) or seller (as
defined in A-6 of §301.6112-1T) of inter-
ests in a tax shelter who fails to meet
any requirement imposed by section
6112 regarding the requirement to

26 CFR Ch. | (4-1-11 Edition)

maintain a list of persons who have ac-
quired interests in a tax shelter shall
pay a penalty of $50 for each investor
with respect to whom there is such a
failure, unless it is shown that the fail-
ure is due to reasonable cause and not
due to willful neglect. For example, if
an organizer who is required to main-
tain a list identifying each of 100 per-
sons who acquired interests in a tax
shelter fails to maintain the list, the
organizer will be liable for a penalty of
$5,000 ($50 x 100 persons), unless the or-
ganizer can show the failure was due to
reasonable cause and not due to willful
neglect. As another example, if a seller
is required to maintain a list identi-
fying each of 100 persons who acquired
interests in a tax shelter from the sell-
er and fails properly to maintain such
list by omitting the TIN of each per-
son, the seller will be liable for a pen-
alty of $5,000 ($50 x 100 persons), unless
the seller can show the failure was due
to reasonable cause and not due to
willful neglect.

Q-2: If an organizer or seller properly
maintains a list, but fails to make the
list available to the Internal Revenue
Service upon request, will the orga-
nizer or seller be subject to a penalty?

A-2: Yes. A penalty applies if an orga-
nizer or seller fails to meet any re-
quirement imposed by section 6112, in-
cluding the requirement, upon request,
to make the list available to the Inter-
nal Revenue Service as soon as prac-
ticable, but in any event within 10 cal-
endar days. (See A-21 of §301.6112-1T).
The amount of the penalty is $560 for
each person required to be on the list
at the time of the request by the Inter-
nal Revenue Service. Assume, for ex-
ample, that an organizer of a tax shel-
ter properly maintains a list of 200 per-
sons who have acquired interests in a
tax shelter and that the Internal Rev-
enue Service requests the organizer to
provide the list. If the organizer fails
to provide the list to the Internal Rev-
enue Service as soon as practicable (as
required by A-21 of §301.6112-1T), or in
a form that enables the Internal Rev-
enue Service to obtain the required in-
formation without undue delay or dif-
ficulty (as required by A-16 of §301.6112—
1T), the organizer will be liable for a
penalty of $10,000 ($50 x 200 persons),
unless the organizer can show that the
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